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The Competitors for this Devolution, were,./in iche 
Leopold, the eldeſt. Son of the ſaid Lilie; 2% 
Count 42. his ſecond Son ; 1 30%. Jane Laie of . 
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v the I b of Ernef \Rakmbain, 

in 17395 alle Succeſſion to? tat Eſtate, under 
Settlement 1692 and 1 Herred 
Count Lyfie, who had then alto factceded: 10 the Eftate | 
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- bythe zbovecretited Settlebientnof-the Eftate of Banka, | 

in the Event of the Junction of thetworEſtates, aiDeve 
; vided of the Eſtate of 
Clabſe, in favour of what particular Feria Count Cajetan was 


tior Was pro- 
Balgubain in our of the next Heir, it became 
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The Reſult of which C was, a Judgment in the laſt Reſort, 

finding Count Anthony pt 22 le; and therefore rey | and adjud- 
Aren Count e ſhould denude him 

Aer ths Plate of Nagel in/favour of the ſaid Aubry Count 


«Leſte, rar the ſame ſhould be redeemable by him from the ſaid 
1 Charles-Cajetan Count Leſlie, and his eldeſt Son, or his Heirs-male, 
for Paymeht of the Sum of 10 Merks cots ; and that the Lords of 
„ Seffion thould give the neceſſary | Directions for carrying that Judg- 
"ms er et this Ju Jud the Reſpondent Cou Anthony ſued 
In purſuance ent, the ent Count ed 
for, Lr obtained Decreet of Ad; . I of Balgubain; 
which, 2 Charter of udication eftment ; and 
— e wo Eſtate, has continued that 
Poſſe bly, and without Challenge, from thence downward, 
till of late, that the Petitioner, Peter Grant, Son to Capt . John Grant 
late of Ballindalloch, and, as ſuch, a remote Subſtitute in the Set- 
ktlement of the Eſtate of B n, purchaſed a Brieve, for ſerving _ 
oF m Proteſtant Heir of Tailzic and Proviſion in ſaid Eſtate, 
upon Suppoſition, that all the prior Heirs were of the Popiſh Religion, 
themſcives bf Popery, in at; of the Sta- 
tute 1700, had irritated and forfeited their Right to ſaid Eſtate. 
But as the Petitioner did not chuſe to rely upon his Claim, to be 
1 neareſt Proteſtant Heir, he brought a concomitant Action in 


this Court, againſt the Reſpondents, and the whole other nearer Heirs, 


were all either Aliens, or 
the Romiſh Religion, 


for having it found and declared, That th 

profeſſed Papiſts, or born of Parents pr ofeſling 
and educated therein ; 38 
the neareſt Proteſtan 
Deeds of Settlemient 
ding, That the Rei 


id Eftate under the above-mentioned 
=_ ban; Suppoſition of the Premiſſes, conclu- 
Charles-Cazetan Count Lefke ſhould be 


quently, * (the Petitioner) was _ 


. erned and ordained to grant, ſubſeribe, and deliver, a valid and 


A ſufficient Diſpoſition, containing Procuratory of R. 
«© other neceſſary Clauſes, of faid Lands and Eſtate = -- 
ce lch favour of the faid Peter Grant, and the r of his 
« y. C | 

Various Need * den 3 nal ſundry Jninrlocrtors pro- | 


| nounced by your Lordſhips, both in the Proceſs of Declarator, and in 
the * * Particulars of which need not now be 3 It 


is ſufficient to obſerve, that as two ſucceſſive A were taken againſt 
* of * R the N nocd 


Bache _ 1 


a oe Relief in 
; ſome 


ſeems to think that there is nothing too extravagant for him to demand. 


63) 
ſome of the moſt material Articles: And though, by Means thereof, a 
conſiderable Interruption was occaſioned in the of theſe Cauſes, 


the Reſpondent is not anſwerable for the Delays occaſioned ; 
as, by theſe Judgments in the laſt Reſort, the Reſpondent was fo far 
juſtified, in demanding Relief againſt certain of thoſe Interlocutors. 
All Ry Queſtions being now finally ſettled, an Act 
and Commiſſion has been pronounced 4 your Lordſhips, for taking 
the Proof at the ſeveral Places limited by the Act, and which is there- 
by to be reported againſt the 24th Day of November next. „ 
In this Shape Matters now ſtand. The Act and Commiſſion ready 
to go out, whereby the Proof muſt be concluded, and reported within 
the Space of little more than three Months. This modica mora the Pe- 
titioner's Impatience cannot brook. He has already devoured this E- 
| Nate in his own Mind. He is abundantly confident, that eventually 
he muſt prevail in evicting this Eftate, upon one or other of the 


Grounds above mentioned. Nay, what is more, he preſumes to aſ- 


ſure your Lordſhips, that ſuch is the Reſpond 
Matter: And, fluſhed with the Succeſs he has already 


8 Points which have hitherto been the Subject of Debate, 


In this View, he has preferred the ſummary Petition now to be an- 
ſwered; whereby he prays your Lordſhips, in the firft place, to award 
2 cg8equeſtration of the Rents of this Eſtate for the Crop 1759, and ſub- 
| ſequent Crops, until the Event of his Proceſs of Declarator, unleſs the 
| Reſpondents will find Caution judicatum ſolvi. 2dly, Upon a Sugge- 
ſtion, that the Reſpondent, or others acting under him, are commit- 
ting Waſte, by * and cutting down the growing Timber up- 


dents own Senſe of the 


on faid Eſtate that has not yet attained to Maturity, he prays an Inter 


dict, to put a Stop thereto. And though he ſeems to admit, that the 

 Sequeſtration thereby demanded, or the Caution thereby required, is 

not agreeable to your Lordſhips Practice in fimilar Cafes, and of which 
no one Inſtance can be produced for above a hundred Years paſt, he 
is pleaſed to think, that the Specialties of this Caſe are ſuch as ought 


Do to induce your Lordſhips to yield to this Requeſt. 


3 


Wbat theſe Specialties are, the Reſpondent is at ſome Loſs to con- 0 
ceive, or which may not juſtify a Demand of the like Kind in every 
Caſe, without Exception, where any Perſon ſets up a Claim to another 
Perſon's Eſtate, however groundleſs and irrelevant his Pretenſions 

| The Reſpondent is undeniably intitled to this Eſtate, under Bop 


14 
Deeds of Settlement above mentioned. This Right has been ac- 
knowledged and affirmed by Judgment of the Supreme Court in 
this Nation. Under the Authority of that Judgment, he has eſta- 
bliſhed his Titles, and the Eſtate ſtands now veſted in him by Char- 
ter under the Great Seal, and Infeftment thereon. Upon theſe 
Titles, he has poſſeſſed the Eſtate for theſe ſeveral Years paſt, peace- 
ably and without — and thereby has acquired the Benefit of 
a poſſeſſory Judgment; which, according to the eſtabliſhed Principles 
of the Law of this Country, ſhould be available to maintain him 
in that Poſſeſſion, until ſuch Time as his Rights are reduced, and 
ſome other Perſon found to have a preferable Title. 3 
The Petitioner is but in petitorio. His Pretenſions to this Eſtate de- 
pend upon the Relevancy and Proof of Facts, of which there is hi- 
| therto no Evidence. Your Lordihips will not ſurely take it upon the 
Petitioner's Word, that theſe Facts will be proved; nor can you judge 
of a Proof, before that Proof is adduced. Proceſſes of this Kind are 
not generally looked upon with the moſt favourable Eye. Whatever 
| Grovunds the Petitioner may have to think, that his Caſe ought to be 
an Exception from that general Rule; Poſſeſſion, in contradiſtinction 
to the Property itſelf, is no contemptible Right in the Eye of the Law 
of this Country, and has hitherto been deemed moſt ſacred: And 
therefore the Reſpondent will be forgiven to think, that the Demand 
no made, for turning him out of Poſſeſſion of his Eſtate, upon this 
fingle Ground, That the Petitioner has been pleaſed to ſet up a Claim 
for evicting that Eſtate from him, upon an Averment of Facts hither- 
to not proved, and of which the Relevancy is yet undetermined, is 


groundleſs and unprecedented : By which the Reſpondent does not 


mean to ſay, that no ſuch Demand was ever made; but will venture 
to affirm, that no Inſtance can be produced, where, in the like 
_ Circumſtances, a Demand of this Kind was ever granted by your Lord- 
ſhip ; though numberleſs Inſtances daily occur, where the ſame De- 
mand might, with equal Reaſon, be made. 5 5 


There is now depending in Court a Pr 
the Inſtance of Lihas Bend, 


ceſs of the like Nature, at 
er and her Siſters, reſpecting the Eſtate 


of Lauriſton, the Property of Wilkam and fobn Laws, now in the Ser- 
vice of the French King, and whoſe Profeſſion of the Romith Religion 
_ 8 as notorious as any Thing of that kind can poſſibly be; and as by 
Means thereof theſe Gentlemen were ſuppoſed to be incapable of ſuc- 
ceeding to, or holding and enjoying that Eſtate, Lilias Brebner and 
her Siſters, as being the neareſt Proteſtant Heirs under the Settlement 


authoriſed to oppoſe the ſame, it occurred to 


aqa Right to be thus violated and broke in upon. The Sequeſtration 


65 
of ſaid Eftate, purchaſed Brieves for ſerving themſelves neateſt Heirs 


of the Reformed Proteſtant Religion; and at the ſame time brought a 
Proceſs of Declarator, for having it found and declared, that the Eftate 
of Lauriſton of Right belonged to them; upon which -various Pro- 
ceedings followed, and which was alſo the Subject of an Appeal upon 
the preliminary Points which had received your Lordſhips Judgment 
in favour of the Brebners, and which terminated in an Act and * 
miſſion for proving the Popery of the Laus. 
During the Pendency of ſaid Proceſs, it ſo happened - that the ewo- 
Factors who had been appointed by the Laws for 8 the Rents of 
i Eſtate, and the Management of their other Affairs in this Coun- 
try, both died, whereby the Eſtate was left without any Perſon to look 
er it, and the Rents to periſh in the Tenants Hands. 
„ Upon this Emergency, which furniſhed a moſt favourable Gens 
ſtance for an Application of this Nature, the Brebners thought them- 
ſelves intitled to prefer a ſummary Petition to your Lordfhips, Praying” 
a Sequeſtration of faid Eſtate ; and though * was none pr 
your Lordſhips, that as 
Meſſ. Laus were confeſſedly in the Poſſeſſion of ſaid Eſtate, under 
Titles of Property eftabliſhed by Charter and Seiſin, they could not be 
thus ſummarily diſpoſſeſſed: Their Poſſeſſion was held to be too faered 


. 282 was refuſed; but in reſpect of their r Abſence ond of che 


. Scot 


and that by che L Death of the Factors by them formerly ap- 
there was no Perſon by them {x ag 2 to look aſter 
at, under the Authori- 
„a curator Bums for 


. 


9 their Affairs, it occurred to your Lordſhi 
oa of your Act of Sederunt - that ſpecial Pur 
their Behoof might be authoriſed to act, until ſuch Time as a hew 


Factory or 


or Commiſſion might come from them; and accordingly-yo 
Lordſhip: 


by Interlocutor 14th February 1 did a t Walter 
3 to the Signet to be curator 2 to ——— and Fac- - 
<« tor for uplifting the Rents of Lawriffon and Randa/ſion, upon his'find- - 
e ing ſufficient Caution; and that ay: and until or LO" fur- - 
„ ther Orders in this Matter. 
|  - It did not occur to your Lordſhips, even under the Specialties of cat 
Caſe, that there was any juſt Cauſe or relevant Ground in Law, fer 
turning thoſe Gentlemen out of Poſſeſſion of their Eftate, becauſe there 
was a depending Suit againſt them for evicting the ſame ;_ but in te- 
ſpe& of their Abſence, and the Death of their Factors, you thought 
yourſclves intitled to appoint an + Factor for levying 7th _— 


for their Behoof; and accordingly appointed a curator bonis for therm; 
which therefore is a Judgment in point, and in the Teeth of what is 
now prayed by this Petitioner reſpecting the Eftate.of Balquharn. 
Niumberleſs other Iaſtances might be mentioned, of other Proceſſes 
which have lately depended in this Court, or which-are ſtill in depend- 
ence, where the like Demand would be competent, and which no 
doubt would have been made, had it occurred to the Lawyers em- 
ployed in theſe, that there was the ſmalleſt Foundation . for an Appli- 
cation of this Nature, either to ſequeſtate or find Caution. 
Such, in particular, would be > Caſe of the Eſtate of Balnagowy, 
as to which there are no leſs than four or five different Competitors. 
Such alſo would be the Caſe of the Eſtate of Wefi-2yarter, whereof 
Capt. Living ſton is the Claimant, contra Lord Napier; and of the E- 
ſtate of 


| Themas Maxwell ; and ſuch would be the Caſe of every other Eſtate 
to which any third Perſon ſets up a Claim, and has a depending Pro- 
ceſs for evicting. the ſame, under.Pretence of a preferable Right, from 


the preſent Proprietor and - Poſſeſſer thereof. PE. 
Theſe Sequeſtrations -are extremely proper and competent -in Caſes 


of doubtful Succeſſion, and where neither - Party has yet attained the 
Poſſeſſion: But where (as in this Caſe) the Reſpondent is, and for 


ſio many Years back has-been. in the peaceable Poſſeſſion of this Eſtate, 


as his acknowledged Property under the Titles above mentioned, it is 
a bold Attempt, ſummarily to diſpoſſeſs him, unleſs he will find Cau- 
tion for the interim Rents, in the Event of the other Party's prevail- 
ing; and a Demand of this kind, at this Time of Day; muſt appear 
the more extraordinary, that it is made for the firſt Time ſo late in 
the Cauſe, when the Proof allowed by your Lordſhips . ſtands ſo cir- 
cumſcribed, that it muſt be reported againſt the downſitting of the 
Why the Petitioner has delayed ſo long to make this Application, 
he himſelf can beſt ſay. It is more than prabable that he has. choſen 
this Interval af Parliament for making this Application to your Lord- 
ſhips, that in caſe a Sequeſtration ſhall be awarded, the Execution 
thereof may not be ſtopped by a third Appeal. But whatever the Pe- 
 titoner's Views may be, it is preſumed your Lordſhips will give Judg- 
ment in this, as. in every other Queſtion between the Parties, according 
to the Rules of Law and Juſtice, and the Practice in ſimilar Caſes. 
And as the Reſpondent has thus ſtated the Principles of the Law, 
which in his humble Apprehenſion muſt be decifive of this Quęſtion, 
95 85 as 


* 


Aon, whereof Robert Maxwell is the Claimant, contra Sir = 


5 


as ſupported by uniform Practice in ſimilar Caſes, he judges it unne- 
ceſſary to follow the Petitioner in the ſeveral very ingenious Argu- 
ments which he is pleaſed to ſuggeſt, as proper Motives or Conſidera- 
tions for your Lordſhips awarding this Sequeſtration, or obliging the 
Reſpondent to find Caution for the interim Rente. 
His firſt Appeal is to the Civil Law, as authoriſing a Sequeſtration in 
ſome particular Caſes. But as it is well known to your Lordſhips, from 
the Interdict, Ut poffidetts, and other Texts in that Law, how facred 
Poſſeſſion was thereby held; the Diſcuſſion of theſe would require 
more Argument than 1s 1 or neceſſary for your Lordſhips Confi- 
deration in determining this Point, which falls to be judged according 
to the Rules and Principles of the Law of Scotland. And as the Peti- 
tioner does not 9 to alledge any one Precedent or Example in 
the Practice of the Law of this Country, one only excepted, above a 
hundred Years ago, and which, when attended to, is no wiſe fimilar to 
the Caſe in hand; the Reſpondent may fairly conclude, both from the 
general Principles of Law and Juſtice,and the manifold Precedents to the 
contrary, that an Attempt of this kind, to turn him out of the Poſſeſſion 


ol his Eſtate, which he has enjoyed for ſo many Years, under Titles 


of Property eſtabliſhed in his Perſon, and by virtue of which he has at 
| leaſt acquired a poſſeſſory Judgment, is unprecedented, and would be 
an Act of high Injuſtice. Ln: 17 $98 OW 0 5 ge INT 
The ſecond Confideration ſuggeſted in the Petition, is by Ana- 
| logy from the alledged modern Practice of Nations, in arreſting the 
Perſons of Strangers, juriſdictionis fundande gratia, until Caution 
is found judicatum ſolui. What the Practice of other Nations may 
be, the Reſpondent will not take upon him to fay : But ſuppo- 
ſing the Practice to be fuch as is alledged in ſome particular Coun- 
tries, the Application of it to the Caſe in Hand is not fo obvious. 
Arreſtment juriſdictionis fundandæ gratia, is the Child of Neceſſity, 
where the Perſon or Goods are found in the Country where the Ac- 


tion is meant to be brought, but which has no original Juriſdiction 


over the Perſon againſt whom the Action is meant to be brought. 

That is not the Reſpondent's Caſe. He is poſſeſſed of an heritable 

Eſtate in this Country, which therefore founds the Juriſdiftion ; and 
he has accordingly appeared, and pleaded his Defences in bar of the 


- Petitioner's Attempt to evict this Eſtate from him. The Eftate itſelf | 


is Law-biding ; and when the Petitioner ſhall have prevailed in evicting 
this Eſtate from the Reſpondent, in which he may poſſibly find him- 
ſelf diſappointed, Juſtice will then be done him: But his Expectations 
are rather too ſanguine, in yung; that % he ſhould prevail in e- 

5 N 


victing | 


\ 
i * 
5 . a 


© 
victing the Eſtate itſelf, he will be intitled to all the bygone Rents 
thereof; though that is a Point improper now to be argued. | 
34y, Though the Petitioner admits, that it is not your Lordſhips 
uſual Practice, to oblige Defenders to find Caution judicatum ſolui; 
yet as this is commonly done before the Admiral-court, he ſubmits it 
to your Lordſhips, whether the Practice of that Court ought not to be 
adopted by your Lordſhips in the preſent Caſe, becauſe (fays he) the 
Reſpondent is a Stranger. F wh, tiers 
The Practice of the ſupreme Court may be a proper Precedent for 
regulating the Proceedings of inferior Courts; but it is believed this is 
the firſt Inſtance where it was ever ſeriouſly pleaded, that the Prac- 
tice of any inferior Court ſhould be regarded by your Lordſhips as a 
Precedent for deviating from your own eſtabliſhed Rules and Forms 
of Procedure. It is therefore ſcarce neceſſary to add, that the Peti- 
tioner ſeems totally to miſapprehend the Rules, as well as the Practice 


of the Admiral-court, in Cafes where Caution is required, which eve- 


ty body knows is peculiar to thoſe Cauſes only which are properly ma- 


1 ritime, not to mercantile Caſes; or others in which the Admiral has a 
cumulative Juriſdiction. The Caution which the Admiral-court is in- 
titled to exact, is judicio i, et judicatum ſalvi. It is confined 


to maritime Cauſes only: The Subjects of this Country, as well as 
Strangers, are ſubjected thereto. And though the Admiral has been 
in uſe to exact this Caution in Cauſes not properly maritime, your 
Lordſhips have uniformly redrefſed the fame as oft as complained of. 
And therefore, as the Petitioner admits, that this is not uſual in your 
| Lordfhips Practice, no good Reaſon is affigned for inverting the Prac- 
tice in the preſent Caſe. nn 
2 Conſideration which the Petitioner ſuggeſts, is the Oppo- 
fition he has met with in the former Proceedings in this Cauſe, as ve- 
ried by the various Interlocutors pronounced by your Lordſhips upon 
dhe different Points that have been the Subject of Diſpute, and the two 
Appeals which have already been taken : And therefore, as the Peti- 


tioner is apprehenſive, that the Reſpondent's After- conduct will be e- 


* 0 


 qually backward and dilatory, he thinks himſelf intitled, on that ac- 


count, to apply to your Lordſhips for this extraordinary Remedy, 
The Reſpondent makes no Difficulty to acknowledge, that as he 
bas diſputed, fo he propoſes to diſpute every Inch of Ground, in de- 
fence of what he conceives to be his undoubted Right to this Eſtate. 
This Defence he will manage in the beſt Manner he can, conſiſtent 
With the Rules of Court, as eſtabliſhed for regulating the Form of ju- 

dicial Proceedings. Should he attempt to tranſgreſs theſe, the Peti- 


tioner 


1 


tioner may be well aſſured of meeting with proper Redreſs from your 
Lordſhips ; and ſo long as theſe are not violated, the Petitioner has no 

Cauſe to complain. The Appeals that have been already taken were 

rendered neceſſary, by Interlocutors, which, upon theſe Appeals, were 
reverſed or varied: And as the Reſpondent "was thereby juſtified in 


taking theſe A 1 the Delays thereby occaſioned can wvith no Ju- 


ſtice be charged to the Reſpondent s Account. 


And therefore, to conclude 3 this firſt Point, the Reſpondent 
ſubmits it to your Lordſhips, that this Demand of a Sequeſtration, 
after that the Cauſe has depended for ſo many Years, and when the 
Act and Commiſſion has now gone out, and the Proof to be reported 
in the Space of a few Months, againſt the-Downfitting of the next 
| Seffion, is unſeaſonable; and which has no Foundation, either in 
the Principles of the Law of this Cou 

. cedents'm' fimilar Cafes. "4 = 
And as for the other Article in this Petition, w hich pigs = an Unter- 
: dict, in reſpect of the alledged Waſte — 5 
r ITE the Woods, Ah i +. of an 


proper for being cut; the Reſpondent does aver and ſay, that the EET! 
p day tion is deſtitute of all Manner of Foundation, further 3 as it 


” may De true, that thoſe employed under the Reſpondent, ever ſince he 


- attained Poſſeſſion of this Eſtate, have annually emplo 
| ſons to weed the Fir Woods, which is not — 4 


pꝓrovement and Preſervation, but is known to i 
in all the Fir Woods in Scotland; and that he has alſo cut a ſew Trees, 


Per- 


7 or in the Practice and Fre- 8 


For their im-. 
the e Practice 


which had attained to ſo full Maturity, that they were dying upon oe 


Fcot. 
The Reſpondent does not 


lock upon his Right to this Bflate to 


ead and Apprehenfion that the Petitioner may ultimately prevail 
in evicting the _ And to ſatisfy your Eordſhips, how groundleſs 
this Article-ef Complaint is, he agrees to any interim Interdict reſpect- 


be io deſperate, nor is he in ſuch ſtraitened Circumſtances in other Re= 
3 as to induce him to commit Waſte upon his own Eſtate, from 
Dr 


ing the Woods that your Lordſhips ſhall think proper to 0 PI £78 


until the Iſſue of the Cauſe. 
Tn reſjet whereof, &c 


ALEX. LOCKHART,. 
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